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FOREWORD
by Patricia Turner AM

Father Frank Brennan SJ AO is a highly respected academic, author and 
commentator on legal and human rights issues as they play out in Australia. 
He is also my good friend. I first met Father Brennan in Townsville in 
1988 when I was based there to organise and run the international Fifth 
Festival of Pacific Arts. It was an event to promote the practice and main-
tenance of the indigenous cultures of the Pacific region. It is our mutual 
interest in the matters impacting on Aboriginal and Torres Strait Islander 
people in Australia that has cemented our friendship. One such key issue 
in this area that we will have to decide as a nation, depending on when 
the current Coalition federal government puts forward the legislation 
for the referendum, is the recognition of Aboriginal and Torres Strait 
Islander people in the Australian Constitution.

The question of recognition of Aboriginal and Torres Strait Islander 
people in the Australian Constitution is not a new one. However, it is 
a complex one. In this book, Father Brennan paints a picture of signifi-
cant, historical developments in the body of Australian law that now 
recognises and gives effect to some of the rights of Aboriginal and Torres 
Strait Islander people, especially in relation to their rights to land. As 
an Arrernte woman from Alice Springs, with a lifetime of working in 
Aboriginal and Torres Strait Islander affairs, I know firsthand how long 
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and difficult that struggle has been. In fact, in many cases Aboriginal 
people are still grappling with the complexity of securing their native 
title rights over their traditional lands.

To me, none of the hard-won rights of Aboriginal and Torres Strait 
Islander people have ever come easy. In most cases it has taken decades 
to get them recognised and then enacted. In regard to the Australian 
Constitution, only one referendum has ever been held to date about 
Aboriginal people. That was on 27 May 1967. It is regarded as the most 
successful referendum question ever put to the voting public as it received 
the majority of votes in the majority of states, a rare outcome indeed. 
It deleted all explicit references to Aboriginal people in the Australian 
Constitution. Specifically, section 51(26) was amended and section 127 
was repealed. The deletion of the offending references to Aboriginal people 
meant that the Commonwealth Government was then able to legislate 
for Aboriginal and Torres Strait Islander people (section 51(26)) and they 
could be counted in the reckoning of the population (section 127). 

With the Commonwealth Government now able to legislate for 
Aboriginal and Torres Strait Islander people, many assumed that it 
would only ever enact legislation that was beneficial to our people. But, 
alas, that was not to be. As Father Brennan outlines in chapter 7, the 
Commonwealth power to legislate can also be used against the inter-
ests of Aboriginal and Torres Strait Islander people. This book takes the 
reader on a very important journey, filled with interesting facts and often 
overlooked commentary by significant leaders. Father Brennan’s back-
ground research enables the reader to be treated to such insightful gems. 

The current prime minister of Australia, the Honourable Tony 
Abbott, has said he wants Aboriginal and Torres Strait Islander people 
recognised in the Australian Constitution. He said this would ‘Complete 
our Constitution, not change it.’ His government is yet to release further 
information about this matter. Hopefully, it will be very precise and 
clear. In the meantime, Reconciliation Australia has established a small 
team called ‘Recognise’, to promote the issue. They, too, eagerly await 
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more clarity from the government of the day. Their role is important in 
spreading information across the nation about recognising Aboriginal 
and Torres Strait Islander peoples in our national Constitution. Their 
work follows that of an Expert Panel set up by former prime minister 
Julia Gillard to report on how such recognition should best take 
place. It is a comprehensive report, raising salient issues and a series of 
recommendations.

Father Brennan, among other important issues, discusses here the 
work of the Expert Panel and proffers alternative solutions. Undoubtedly, 
the single biggest challenge facing the question to be put in the refer-
endum is whether the proposed change will gain majority support 
among Aboriginal and Torres Strait Islander peoples themselves. If it is 
not accepted by a clear majority of Aboriginal and Torres Strait Islander 
peoples, then what should we do? Obviously, as Australia’s ‘First Nation’ 
people, coming from the oldest continuous culture in the world, this is a 
fact we want properly acknowledged. While many agree such recognition 
of this historical fact should be included in the national Constitution, 
others will put forward alternative views. But, the current prime minister 
has not put forward any other alternatives and is likely to stick by his 
wish for a referendum on the matter.

The position taken by Prime Minster Tony Abbott is a bold one. 
Why? Because as we have seen with the most successful referendum held 
in 1967, times change, issues change and the values held by the public at 
large also change over time. This is clearly laid out in this book. 

Constitutional change in Australia is a serious matter. To gain a clearer 
appreciation of the issues involved and to assist the reader to clarify their 
own thinking about how to vote, I commend Father Brennan’s perspec-
tive as a respectful and realistic account. I hope you agree.

Ms Pat Turner AM



xii

PREFACE

A PERSONAL JOURNEY

We Australians are about to consider how to amend our Constitution 
in the hope that Aborigines and Torres Strait Islanders might be more 
assured their due place in the life of the nation. We tried the same thing 
in 1967. Presumably we can learn from our successes and failures with 
that constitutional change and with all that followed. I am not an indig-
enous Australian. I know there will be no constitutional change unless 
indigenous Australians seek it and the rest of us are convinced about the 
need, correctness and certainty of the change.

I was a schoolboy in Toowoomba when the 1967 referendum 
was held. I have no recollection of it. As far as I know, there were no 
Aborigines at my school. I don’t think I had even met an Aborigine. I do 
recall the ditty for the introduction of decimal currency on 14 February 
1966. Which means I do remember some national events from my early 
secondary school days at a fairly isolated boarding school in a provin-
cial Queensland town, the ‘City of Flowers’. When I was a first-year 
university student studying law and politics in Brisbane it was 1971, the 
year of the last all-white Springbok Rugby tour. They played their first 
game in Queensland on the weekend of two by-elections in which ‘law 
and order’ was an issue. The premier, Sir Joh Bjelke-Petersen, declared a 
state of emergency and won the by-elections resoundingly. The univer-
sity vice-chancellor, Sir Zelman Cowen, who later went on to become 
governor-general, complained about the police bashing of one of his 
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students at a protest rally. He called for everyone to respect the rule of 
law. The police commissioner, Ray Whitrod, said there would be a police 
inquiry into the incident; Bjelke-Petersen said there would not be. No 
inquiry was held. Whitrod had to go, and he did. 

On campus, the first generation of Aboriginal political leaders 
like Denis Walker, Len Watson and Cheryl Buchanan made regular 
speeches condemning Queensland racist laws, which denied Aborigines 
rights to their reserve lands while holding them subject to the whim of 
white administrators. The first Aboriginal legal service was established 
in Brisbane. I attended one day a week as a volunteer. Meanwhile the 
Whitlam Government had been elected and established a royal commis-
sion into Aboriginal land rights. My father, later one of the High Court 
judges to decide the Mabo case, was the senior barrister for the Aborigines 
in the commission. 

I moved to Sydney and joined the Jesuit order, training to be a 
Catholic priest. I spent a couple of months in 1976 with Father Ted 
Kennedy and Shirley Smith at Redfern. I was Mum Shirl’s driver, going 
regularly to the courts and to the jails. I travelled to Canberra with Len 
Watson to watch the passage of the Aboriginal Land Rights (Northern 
Territory) Act 1976 through the Senate. In the close familiarity of the 
Senate Chamber in the old Parliament House, I beheld the dignified 
satisfaction of Professor William Edward Hanley Stanner, who was 
listening attentively to the proceedings. I did not realise at the time that 
this was the culmination of his life’s work as an anthropologist and advo-
cate for Aboriginal rights.

My introduction to the complexity of Aboriginal issues came in 
1981. I was the junior barrister in an Aboriginal murder trial back in 
Queensland. Alwyn Peter was the fifteenth Aboriginal male in three 
years to have killed another Aboriginal person on an Aboriginal reserve. 
In these cases, the victim was usually the accused’s female partner. The 
senior defence barrister told the court that the homicide rate was the 
highest recorded among any ghetto group in the western world. In 



NO SMALL CHANGExiv

each case, the accused and the victim were shaped by life on a reserve; 
and each in their own way was destroyed by it. To be a member of 
such a group, you did not have to be bad or mad; you only had to 
be Aboriginal. We defence lawyers had a good win in the Peter case. 
Having pleaded a defence of diminished responsibility, Alwyn walked 
free within weeks of the completion of the court proceedings. A female 
anthropologist left me with the chilling observation that our forensic 
win had removed the one inadequate protection for defenceless women 
in remote Aboriginal communities – the minimal deterrence of the 
whitefella legal system. 

In the following year, the High Court had cause to overturn a deci-
sion of the Queensland Supreme Court, which had increased to six 
months’ imprisonment the sentence for Percy Neal, the elected leader 
of the Yarrabah Aboriginal Community Council, who was guilty of 
assault. With others, Neal went one evening to the home of Mr Collins, 
the white public servant who managed the community store. Neal was 
deeply upset about the management of the store and the Queensland 
Government’s administration of the community generally. He twice spat 
at Collins, whose four-year-old daughter was present. He told Collins 
that he was a racist and that he and his family should leave the reserve. 
In the first instance a magistrate had sentenced Neal to two months’ 
imprisonment. The magistrate said:

Violence is something in recent times which has crept into Aboriginal 

communities. I blame your type for this growing hatred of black against 

white. You are not giving true representation as a leader to the people who 

voted you their leader. As a magistrate I visit four to five communities, 

and I can say unequivocally that the majority of genuine Aboriginals do 

not condone this behaviour and are not desirous in any shape or form of 

having changes made. They live a happy life, and it is only the likes of 

yourself who push this attitude of the hatred of white authority, that upset 

the harmonious running of these communities.1
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The appeal court of three Queensland judges then increased the 
sentence to six months’ imprisonment. On appeal to the High Court, 
Neal succeeded in having the six-month term overturned. The High 
Court spelled out the relevant sentencing principles and, by majority, 
sent the matter back to the lower courts for consideration of appropriate 
penalty. Justice Lionel Murphy observed:

That Mr Neal was an ‘agitator’ or stirrer in the magistrate’s view obvi-

ously contributed to the severe penalty. If he is an agitator, he is in good 

company. Many of the great religious and political figures of history have 

been agitators, and human progress owes much to the efforts of these and 

the many who are unknown. As Wilde aptly pointed out in The Soul of 

Man under Socialism, ‘Agitators are a set of interfering, meddling people, 

who come down to some perfectly contented class of the community and 

sow the seeds of discontent amongst them. That is the reason why agita-

tors are so absolutely necessary. Without them, in our incomplete state, 

there would be no advance towards civilisation.’ Mr Neal is entitled to be 

an agitator.2 

Justice Brennan set down the relevant sentencing principle:

The same sentencing principles are to be applied, of course, in every case, 

irrespective of the identity of a particular offender or his membership of 

an ethnic or other group. But in imposing sentences courts are bound 

to take into account, in accordance with those principles, all material 

facts including those facts which exist only by reason of the offender’s 

membership of an ethnic or other group. So much is essential to the even 

administration of criminal justice.3

Six years later, Aboriginal academic Marcia Langton wrote 
the report Too Much Sorry Business for the Royal Commission into 
Aboriginal Deaths in Custody, documenting the plight of Aboriginal 
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women suffering excruciating abuse on remote Aboriginal communi-
ties. In recent times, Peter Sutton, one of the leading anthropologists 
for land rights in decades past, has written The Politics of Suffering, 
recalling that by 2000 the Aurukun community in Cape York, ‘the 
main home of the Wik people’, had gone from ‘a once liveable and 
vibrant community’ to ‘a disaster zone’.4 I did not get that impression 
when the Wik people danced in Canberra after their High Court win 
in 1996. In the foreword to Sutton’s book, Langton referred to ‘the 
inland gulags and outback ghettos of remote Australia’. These are the 
communities that since 1967 have been granted land rights, sometimes 
over vast areas of traditional country. These are the communities that 
at great cost to the taxpayer were afforded a greater degree of self-
determination on their traditional lands, attempting to make more real 
the choice between permanent settlement and migration, between self-
determination and voluntary assimilation. 

For more than 30 years, I have been preoccupied with the inter-
relatedness of Aboriginal dispossession, disadvantage and marginalisation 
and I have tried to state a publicly coherent policy of reconciliation, 
justice and recognition for indigenous Australians. I come with fewer 
answers than I had 30 years ago. Noel Pearson says the ‘symptom theory’ 
underpinned our approach to the Alwyn Peter case. Pearson says:

All that was achieved by presenting a deeper historical understanding of the 

background to indigenous crimes and dysfunction was that the criminal 

justice system became sensitive to this background – and sentences became 

increasingly lenient. After a couple of decades we then reached a point 

where judges and observers – not the least Aboriginal people – started to 

wonder whether the loss of Aboriginal life was less serious than that of 

non-Aborigines. The criminal justice system may have tried to accom-

modate an understanding of the factors which Brennan and those who 

followed him had illuminated in the Alwyn Peter case, but it did nothing 

to abate offending and the resultant ‘over representation’ of indigenous 
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people in the criminal justice system. In fact I would say that it made this 

problem worse.5

These are troubling conclusions for any Australian committed to 
justice according to law for all persons, including indigenous Australians, 
who are more likely than any other group to be appearing in court for 
a custodial sentence. Everyone must be treated equally under the law. 
A judge sentencing a criminal needs to consider both the gravity of the 
offence and the particular circumstances of the offender. This fair and 
proper application of the law may have unintended and negative conse-
quences for indigenous communities, where criminal assaults on victims 
are prevalent, while displaying an admirable commitment to the human 
rights of the individual offender. 

In 2013, the High Court of Australia decided the case Bugmy v The 
Queen and affirmed the sentencing principle that had been set down by 
the High Court in Neal’s Case in 1982.6 William Bugmy is an Aborigine 
who grew up in Wilcannia, a New South Wales country town marked 
by a high level of alcoholism and violence in the Aboriginal community. 
Bugmy had intentionally caused grievous bodily harm to a correctional 
services officer. The High Court considered Bugmy’s circumstances as 
well as the gravity of the offence and concluded that the lower court had 
imposed too great a penalty. The majority of judges said, ‘Of course, not 
all Aboriginal offenders come from backgrounds characterised by the 
abuse of alcohol and alcohol-fuelled violence.’ But it is: 

right to recognise both that those problems are endemic in some Aborig-

inal communities, and the reasons which tend to perpetuate them. The 

circumstance that an offender has been raised in a community surrounded 

by alcohol abuse and violence may mitigate the sentence because his or 

her moral culpability is likely to be less than the culpability of an offender 

whose formative years have not been marred in that way.7
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There would have been no warrant for the High Court to make these 
observations about life on Aboriginal communities prior to the 1967 
referendum.

Life for the contemporary indigenous person is a life of choice and 
diverse possibilities. Law and social policy should provide the possibility 
of a realistic choice on a spectrum of possibilities from the pursuit of a 
traditional lifestyle on traditional lands to fully integrated participation 
in the social, economic and political life of the nation state, while main-
taining cultural traditions and perspectives. In Australia, the resurgent 
opponents of land rights and self-determination think the former is not 
an option; thus this is an unreal choice, or at least a very cost- ineffective 
choice. They argue for laws and policies that provide no option but 
accelerated access to the benefits of mainstream society and the modern 
lifestyle, which is completely disconnected from the traditional hunter-
gatherer lifestyle of Aborigines long past. The advocates for land rights 
confront the situation that many Aborigines are now ‘land rich’ but 
‘resource poor’. Those with land rights or native title are not able to use 
the land in any practical way for development. Aboriginal land titles 
cannot be readily sold, leased or mortgaged. We are yet to find the right 
balance between utility and security of Aboriginal land holdings – utility 
for the present generation and for individuals, security for future genera-
tions and for communities. 

Indigenous Australians do now hold a secure title to a large part of 
the Australian land mass but, for most of those living in remote commu-
nities, the conditions are still terrible. Forty years ago, conservative 
politicians such as Sir Joh Bjelke-Petersen were expressing concern that 
the granting or recognition of land rights would result in Aborigines 
being more removed from and less responsive to the health and education 
services of the mainstream community. Sir Joh refused even to discuss 
the possibility of land rights with the Commonwealth Government. 
Prime Minister Gough Whitlam tried to push Queensland in the direc-
tion proposed by the Woodward Royal Commission, which proposed 
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Commonwealth land rights legislation for the Northern Territory. After 
the dismissal of the Whitlam Government, Malcolm Fraser went ahead 
and the Commonwealth Parliament passed land rights legislation along 
the lines recommended by Sir Edward Woodward. Sir Joh thought the 
Commonwealth’s legislation in the Northern Territory in 1976 was care-
lessly introduced and he was concerned that the granting of land rights 
and self-management to Aboriginal communities in remote parts of 
Northern Australia could contribute to social isolation. In Queensland 
he was particularly critical of the Uniting Church, which had encouraged 
Aborigines in their aspirations to return to traditional country, setting up 
outstations many miles from conventional facilities such as hospitals and 
schools, where reversion to the ‘tribal’ pattern of life was encouraged:

School attendances dropped 40% and we cannot accept or tolerate a situ-

ation in this State where the young people of a community are thrust 

into an isolated situation, where by denial of fundamental education and 

health care services, and by an ideological indoctrination of Aboriginal 

separation and separate development, they would, by contrast with all 

other Queenslanders, be seriously impaired in choosing to pursue broader 

horizons of life in the future should they wish to do so. That Aborigines 

may be socially and educationally equipped to make such a choice in life is 

the fundamental aim of our Aboriginal advancement policy.8

These concerns are now being voiced by many indigenous leaders, 
not to decry land rights but to plead for government intervention aimed 
at improving the health, education and employment prospects for 
Aborigines and Torres Strait Islanders living on their remote communi-
ties or seeking a life for their children in the urban areas of Australia. The 
children and grandchildren of the great land rights campaigners want 
to live in the best of all possible worlds, being Aboriginal but open to 
all the world has to offer, not being swamped by it, being able to stay 
afloat, able to make sense of it, able to embrace the mystery of it, even 
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able to shape it, and to hand on to their children the uniqueness of their 
cultures and the universal possibilities of life in the modern world. Noel 
Pearson speaks of his people in Cape York as having a strong home base 
while having the confidence and opportunity to move in orbits as far 
afield as New York.

In Australia, life in the mainstream with some access, use and owner-
ship of their traditional country may turn out to be the preferred option 
for most Aborigines. This will be an improvement on life in the main-
stream without a secure land base, which is their entitlement in light of 
their historic dispossession. It will be different from living the life of a 
separate, sovereign indigenous people, but since colonisation that has not 
been a realistic option. It may also be very different from life on a self-
determining community, choosing the best of both lifestyles. This has 
appeal and possibility only for a minority of contemporary indigenous 
Australians. It must remain an option. Bridging the gap between life in 
two worlds, under two laws, is the contemporary indigenous reality. It 
ought be recognised and respected by the state; it ought be reflected in 
our constitutional arrangements.

Indigenous groups with some recognition of their land rights face 
the dilemma: how to live within the nation state participating in its 
economy while maintaining distinctive culture and heritage. That 
ought to be their decision, and no one else’s, even if that someone else is 
a government with a fresh political mandate. Those of us who are non-
indigenous members of the nation need to guarantee the minimum 
requirements for these indigenous groups to make realistic life choices. 
In doing so, we have the opportunity, at some considerable cost, to 
ground our national identity and project the depth and complexity of 
the history of our land and all its peoples. Marcia Langton concluded 
her 2012 Boyer Lectures, which describe the benefits of the mining 
boom for indigenous Australians, by recalling a conversation with an 
Aboriginal friend at Perth airport: 
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He is a successful businessman, and he was heading home to attend 

Aboriginal law ceremonies for the next three months because, he said, ‘the 

old people may not be around much longer’. These ceremonies will be 

held not far from the mines about which I have spoken. Aboriginal men 

and women have dedicated some proportion of this new social capital 

to cultural maintenance and renewal, and made Aboriginal endeavours 

commercially viable.9 

These are no longer fanciful life choices. It is possible for some indig-
enous Australians to be involved at high levels in economic enterprises 
that exploit land resources while at the same time remain committed to 
maintaining traditional ways, including ceremonies and obligations to 
the land.

In 1995, I made my first trip to the United States. I headed directly 
to Alaska. On arrival at the St Mary’s Yup’ik Eskimo community on 
the Andreafski River, a small tributary of the mighty Yukon River, a 
local community member offered to show me around the community. 
Despite my jet lag, I readily agreed. I was keen to meet members of an 
indigenous community who were assured a significant degree of self-
determination and land rights as far as the eye could see. This woman 
took me first to the local cemetery. I was perplexed. She told me the 
story of the lives and deaths of the three young men who had been most 
recently buried in the cemetery. She told me the story of the community 
without breaching the confidences or imposing on the privacy of any of 
the living. There were tales of violence, alcoholism and dreadful acci-
dents. The similarities with so many tales that I had heard on Aboriginal 
communities over the years were stark – and far more immediate than 
the legal and political differences that distinguished the land rights and 
self-determination of Alaskan and Australian communities. 

That night I was devastated as I reflected on what I had heard. One of 
the local Jesuits showed me a series of newspaper articles highlighting the 
dreadful social problems confronted by indigenous communities living 
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close to the Yukon. But how could this be? These people had not only 
secure land title over their community lands but also other economic 
benefits flowing from the Alaska Native Claims Settlement Act of 1971. 
They had self-determination. They not only had their own law-making 
councils, they had their own courts and their own police, their own 
schools and a secure land base together with the economic security of 
a fishing resource, which was seemingly boundless in that part of the 
world – all we could have dreamed of in Australia. And they lived in 
such a remote place that very few outsiders had an interest in living there 
or disturbing them. They had been under both Russian and American 
governments and prided themselves on maintaining their traditions and 
identity no matter which flag flew at the post office.

Whichever country you survey, no matter what that government’s 
policy, no matter what the present strategy of indigenous leaders, 
and no matter what the public understanding or sympathy about the 
position of indigenous minorities, land rights for indigenous people 
are an essential component in providing indigenous citizens with the 
choice and the potential to live an authentic indigenous life within 
the realistic confines of nationality and economy. Land rights are also 
the cornerstone for the settlement of historic post-colonial grievances 
in providing a land base for some indigenous persons and communi-
ties and economic and political bargaining power for others, assuring 
them a place at the table. With appropriate land rights measures, we 
can recognise the entitlement of indigenous communities to maintain 
and sustain their religious beliefs and practices, without threatening 
the public order of the society after colonisation. We can correct some 
historic injustices, which can be put right without occasioning injus-
tice to other persons. These legal arrangements can help to validate the 
post-colonial legal system, providing a greater coincidence between 
law and justice. By drawing a line justly on past land grievances, the 
state’s constitutional structure can then provide a necessary forum for 
the resolution of conflicting claims, assisting all citizens of the nation 
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state to appreciate the place and entitlements of indigenous people and 
assisting all citizens of the nation state to reach a better understanding 
of their history and their place in the world.

Australia is distinctive because our history of land rights is so brief, 
our approach so pragmatic and belated, and our commitment so refresh-
ingly new, fragile and wavering. Some Australians now entertain the 
hope or thought that Aboriginal problems could be solved if commu-
nity land titles were changed to alienable individual titles that could be 
readily sold, leased or mortgaged, encouraging indigenous communi-
ties to leave behind their traditional ways and enter the contemporary 
marketplace. Being able to sell, lease or mortgage their traditional lands, 
some Aborigines would definitely have an advantage in providing imme-
diately for themselves and their dependants. But what then would be 
left for future generations who might look back and rightly claim that 
they were twice dispossessed, first by the British colonisers, and then by 
their twenty-first-century ancestors who were too quick to forfeit their 
heritage?

Whatever the content or success of any forthcoming referendum, we 
Australians need to harness the benefits of land rights so that Aboriginal 
and Torres Strait Islander citizens can have the option of real choices, 
participating in all the benefits that come with being part of a twenty-
first-century pluralist democracy, which gives each their due, especially 
those with primary custodianship of the only culture, heritage and 
traditions unique to this land. This is what the forthcoming referendum 
is about. 

Indigenous and non-indigenous Australians need to work together 
for the constitutional changes that are necessary, correct and certain. 
Those of us Australians who cannot claim any Aboriginal or Torres Strait 
ancestors need to be attentive to the aspirations of those who do. Together 
we need to assess those aspirations as moral entitlements. We then need 
to determine what realistic life choices they offer, and at what cost. We 
must assess which of them are politically achievable. And each of us will 
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then decide how to make our contribution to our nation, which provides 
a place of belonging for all, especially those who are the embodiment 
and the owners of our indigenous cultures, languages and heritage. 



1

INTRODUCTION

THE CASE FOR MODEST 
CONSTITUTIONAL CHANGE

The logical next step is to achieve full inclusion of Aboriginal and Torres 

Strait Islander peoples in the Constitution by recognising their continuing 

cultures, languages and heritage as an important part of our nation and by 

removing the outdated notion of race.

Patrick Dodson and Mark Leibler

Australians are increasingly aware and dissatisfied that the Australian 
Constitution does not mention Aborigines and Torres Strait Islanders. 
In 1967, Australians voted overwhelmingly in favour of constitu-
tional amendments to remove two negative and outdated references 
to Aborigines. John Howard when prime minister was committed to a 
constitutional amendment that would make positive reference to indig-
enous Australians and their place in the nation’s history and in national 
life. His successors Kevin Rudd and Julia Gillard repeated the commit-
ment. Meanwhile, some indigenous leaders were dissatisfied with court 
decisions and government policies, which they thought operated unjus-
tifiably in a racially discriminatory way only on Aborigines and Torres 
Strait Islanders. They wanted a constitutional guarantee that neither the 
Commonwealth nor the states could enact unacceptable laws or policies 
impacting only on Aborigines. They were upset at Commonwealth meas-
ures like income management, the ‘federal intervention’ on Aboriginal 
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communities in the Northern Territory and state policies restricting 
access to alcohol on Aboriginal communities in areas like Cape York.

On New Year’s Day 2014, Prime Minister Tony Abbott said, ‘I will 
start the conversation about a constitutional referendum to recognise 
the first Australians. This would complete our Constitution rather than 
change it.’1 Will completing the Constitution without making any 
substantive changes satisfy indigenous Australians or make any real differ-
ence to their lives? Will proposing a change to the Constitution to the 
satisfaction of key indigenous leaders satisfy the majority of Australians 
who are mistrustful of constitutional change? Many voters would be 
happy to sign on to a timely completion of the Constitution, making 
honourable mention of Aborigines and Torres Strait Islanders, bringing 
it into line with contemporary views but without making substantive 
changes. These are challenging issues requiring deep thought in the 
community and clear bipartisan leadership from our elected leaders. 

The Australian Constitution is a fairly prosaic, legalistic document. 
It does not contain any great one-liners that could be readily learned by 
schoolchildren or repeated on talkback radio programs. Though demo-
cratically supported by the Australian people at federation on 1 January 
1901, the Constitution is simply an attachment to an act of the British 
Parliament. It sets out the basic structure of the Australian federation, 
bringing six former British colonies together as a Commonwealth. It 
sets down the relationships between the states and territories and the 
Commonwealth. It provides for a Commonwealth Parliament (House of 
Representatives and Senate), a Commonwealth Executive (the governor-
general as the Queen’s representative and the Queen’s ministers of state), 
and a Commonwealth judiciary (the High Court and such other federal 
courts as the parliament establishes). 

The Constitution specifies that the Commonwealth Parliament has 
the exclusive power to make laws with respect to customs and excise, 
which are the taxes placed on goods, especially when they cross a border 
from one jurisdiction to another. It specifies that most of the other 
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law-making powers of the Commonwealth Parliament cover fields that 
can also be legislated by the states. These concurrent areas of legislative 
power are set down in section 51. Prior to 1967, section 51(26) provided 
that the parliament had power to make laws for the peace, order and good 
government of the Commonwealth with respect to ‘the people of any 
race, other than the aboriginal race in any State, for whom it is deemed 
necessary to make special laws’. In 1967, the Australian people voted to 
amend that provision, taking out the words of exclusion ‘other than the 
aboriginal race in any State’, thereby granting the Commonwealth as 
well as the states power to legislate with respect to Aborigines within their 
jurisdictions. The High Court has made clear that the Commonwealth 
Parliament’s legislative power in relation to Aborigines, though usually 
exercised for the benefit of Aborigines, extends to the making of laws 
adverse to Aboriginal interests or to laws that affected Aborigines might 
not want. Should there be a conflict between a valid Commonwealth 
law and a valid state law, the Constitution provides in section 109 that 
the Commonwealth law prevails and the state law to the extent of any 
inconsistency is invalid or inoperative. 

The Constitution provides for amendment by a super-majority of 
voters – a majority of all voters and a majority of voters in at least four 
of the six states voting in favour of an amendment proposed by both 
houses of parliament. Amendment does not come easily. Only eight out 
of 44 referendum proposals have been passed since federation. Since 
1967, the Constitution contains no reference whatever to Aborigines 
and Torres Strait Islanders or to their presence prior to the assertion of 
British sovereignty. The Constitution uses the concept ‘race’ only in 
section 51(26) and in section 25, which is a completely outdated provi-
sion. Section 25 relates to the calculation of the number of seats from 
each state in the House of Representatives. Were a state to disqualify 
people of a particular race from voting in their parliamentary elections, 
those persons would not be counted in reckoning the number of seats to 
be allocated in the House of Representatives. No state does or is likely 
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to disqualify people of any particular race from voting. Even if they did, 
such a racist action should not be permitted to affect the equitable distri-
bution of seats in the House of Representatives. It is time for section 25 
to go. When considering any reworking of section 51(26), we need to 
determine if there is any point in maintaining the concept of ‘race’ in 
the Constitution. 

Australians are now being asked to consider how best to recog-
nise Aboriginal and Torres Strait Islander peoples in the Constitution, 
which presently does not mention them, their history or their aspira-
tions. Prime Minister Abbott’s talk of completion without substantive 
change might quieten community apprehension and mistrust; it might 
also serve to modify the aspirations of some indigenous leaders who, 
though they would like to see more substantive constitutional change, 
know that in politics the perfect is the enemy of the good. In 2012, 
parliament passed a law requiring the minister for indigenous affairs 
to appoint a review panel to consider the various proposals for consti-
tutional amendment. That panel, headed by John Anderson, who had 
been leader of the National Party and deputy prime minister to John 
Howard, has recommended that the Abbott Government proceed 
slowly, cautiously and incrementally. Anderson says, ‘It would be very 
much my view that we risk a terrible, terrible disaster if we go too early, 
if people are not ready and something put to the Australian people was 
knocked out.’2

Aboriginal panel member Tanya Hosch, who is deputy campaign 
director for Recognise, the community-based movement to recognise 
Aboriginal and Torres Strait Islander peoples in the Constitution, says, 
‘Every big moment like this in our country’s history has been preceded 
by scare campaigns and mistruths. I trust the good judgment of the 
Australian people. In the meantime, we’ll continue rolling out the 
thousands of conversations across the country as part of the Journey to 
Recognition.’3 In September 2014, this review panel recommended that 
a referendum be held ‘no later than the first half of 2017’.4
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The parliament has also set up a committee of members from 
both houses to recommend the way forward. The committee is led 
by Aboriginal parliamentarians Ken Wyatt, a Liberal member of the 
House of Representatives from Western Australia, and Nova Peris, a 
Labor Senator from the Northern Territory. Never before has there been 
Aboriginal representation on both sides of the parliament. This heralds 
a good start to the process. They are consulting Australians about the 
recommendations for change that were put forward by the Expert Panel 
on Constitutional Recognition, which had been set up by Prime Minister 
Julia Gillard and was co-chaired by the nation’s father of reconciliation, 
Patrick Dodson, and lawyer Mark Leibler during 2011. 

In their foreword to the Expert Panel’s report, Dodson and Leibler 
say, ‘The logical next step is to achieve full inclusion of Aboriginal and 
Torres Strait Islander peoples in the Constitution by recognising their 
continuing cultures, languages and heritage as an important part of 
our nation and by removing the outdated notion of race.’5 This next 
step should commend itself to most voters and all members of parlia-
ment. The first proposed means for taking the step – the removal of the 
outdated section 25, which permitted a racially discriminatory deter-
mination of electorates – is already common ground in our parliament. 
Other proposed means for the removal of race will be strongly debated. 
Do we remove the notion of race by not mentioning the word ‘race’ at 
all, and by not mentioning any particular race in the Constitution? Or do 
we remove the notion of race ironically by constitutionally entrenching a 
guarantee against discrimination on the basis of race? 

The Australian people will be invited to vote on measures that 
will have gained a broad cross-section of support in the parliament 
once the parliament has heard the findings of the joint parliamentary 
committee, which produced an interim report in July 2014 and will 
produce its final report in June 2015. In its interim report, the all-party 
committee agreed that any successful referendum proposal would need 
to meet three primary objectives. It must, ‘recognise Aboriginal and 
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Torres Strait Islander peoples as the first peoples of Australia; preserve 
the Commonwealth’s power to make laws with respect to Aboriginal 
and Torres Strait Islander peoples; and in making laws under such 
a power, prevent the Commonwealth from discriminating against 
Aboriginal and Torres Strait Islander peoples’.6 I agree with the first 
two objectives. I argue that the third objective is presently unachiev-
able and unworkable.

For a modest constitutional change I argue three aspects need to be 
considered: inserting a factual acknowledgment of Aboriginal history, 
culture, languages and land rights; deleting the racially discriminatory 
section 25; and amending section 51(26) to allow the Commonwealth 
Parliament to make laws with respect to the distinctive Aboriginal 
matters listed in the acknowledgment. I argue against a constitutional 
ban on racial discrimination. I think such a ban has no prospect of 
winning community endorsement at this time. Such a ban would also 
be unworkable and too uncertain in its application. Should indigenous 
leaders see such a ban as a necessary precondition for their endorsement 
of any referendum proposal, I would argue that no referendum should 
proceed unless and until the nation is ready to vote for a fully fledged 
constitutional bill of rights (including a ban on all adverse discrimina-
tion) or at least for a comprehensive ban on all adverse discrimination, 
not just on the basis of race, but also on the basis of gender, age, religion, 
sexual orientation or disability. 

If we are to make a substantive constitutional change, why should 
there be a constitutional ban on racial discrimination but not on sex 
discrimination? Why should there be a constitutional ban on racial 
discrimination only against Aborigines but not against newly arrived 
migrants? To place a ban on racial discrimination in the Constitution 
without a ban on other forms of adverse discrimination would be to put 
our constitutional arrangements out of kilter. To place a ban on racial 
discrimination against Aborigines and Torres Strait Islanders but not 
against other Australians would itself be an act of racial discrimination. 
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Neither of these proposals would complete the Constitution in its 
present form. They would change it substantially. 

A constitutional ban on racial discrimination would require the High 
Court to second-guess every piece of legislation relating to Aborigines 
coming before the Commonwealth Parliament. The joint parliamen-
tary committee has been advised by Neil Young, a leading barrister, that 
such a ban ‘is likely to have wide-reading application and be heavily 
litigated’.7 Nineteen years ago, I did propose a constitutional ban on 
discrimination on the ground of race, colour, ethnic or national origin.8 
I have since reversed that position and will argue strongly for the reversal 
in this book. It is only a modest referendum proposal, which will have 
the prospect of being carried, of being workable and of being sufficiently 
certain in its future application. The lesson from the 1967 referendum 
is that a modest proposal overwhelmingly carried by the people provides 
the political imperative for governments to act.


